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 1.  TIME:  9:00   CASE#: MSC15-01876 
CASE NAME: JITBUNYACHOT VS. MSK DESIGN BUILD 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The petition for approval of minor’s compromise is approved, with a modification that the funds 

be placed in a blocked account to be held until the minor reaches eighteen years of age, subject 

to withdrawals only on approval of the Court.  The minor’s appearance is excused, for good 

cause.  The Guardian ad litem’s appearance is excused for good cause, if the tentative ruling is 

not contested.  If the tentative ruling is contested, the Guardian ad litem must appear. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-00396 
CASE NAME: HADAR VS. LURIA 
HEARING ON MOTION FOR ORDER COMPELLING RESPONSES TO REQUEST FOR 
PRODUCTION  /  FILED BY SHACHAR M. HADAR, ESTHER KOLYER 
* TENTATIVE RULING: * 
 
Plaintiffs move to compel further answers to their Second Request for Production of Documents 
to Defendant Gershon Luria, and for sanctions in the amount of $1,500.  They have not received 
in formal, verified response to the request, which was served on August 31, 2017.  In June of 
2016, Plaintiffs served their First Request for Production of Documents, which requested a 
variety of relevant documents.  Defendant responded through his counsel at that time, who is no 
longer their counsel.  In the Second set of requests, items 1-23 seek the “management report 
and accounting” for the property in question, month by month, from November 2015 through 
September 2017.  Request 24 is for all bank account statements since November, 2016.  
Plaintiffs explain that they sent requests 1-23 because in response to previous requests, they 
had received a set of out-of-sequence, unexplainable documents, and believed this format 
would result in a more orderly presentation.  (No motion to compel further production was filed 
with respect to those requests.)  The second set of requests also updates the first set. 
 
Defendant never served a formal, verified response.  On October 21, 2017, he did provide an 
unverified response indicating that he had been unable to reconstruct exactly which documents 
had been provided by his prior counsel.  In opposition to the motion, he also asserts that he 
served many of the monthly reports in the ordinary course of business, thus they are already in 
Plaintiffs’ possession.   
 
At no time has defendant served a properly specific and verified response to the Second Set of 
Requests for Production of Documents.  This would have been the proper way to object to 
duplicative requests and to assert that they already had been provided pursuant to the first 
request.  As to additional documents provided in the normal course of business, the 
propounding party is entitled to receive such documents with a verification and a representation 
that they are a complete response.  On the other hand, it is not clear whether in fact all 
responsive documents existing at the time of the First Set of Requests have been provided, 
along with some additional documents generated subsequently.   Nonetheless, it is Defendant’s 
responsibility to provide a verified response that attests to what is being provided, and objects to 
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whatever is duplicative, based on a diligent review of all existing documents. 
 
Defendant Luria is ordered to serve a verified response in compliance with all applicable legal 
requirements, and produce any necessary documents, within 30 days of this order.  Plaintiff is 
awarded sanctions in the amount of $500. 

 

  

 3.  TIME:  9:00   CASE#: MSC16-00396 
CASE NAME: HADAR VS. LURIA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appearances required. 

 

  

 4.  TIME:  9:00   CASE#: MSC16-00606 
CASE NAME: HEATH FAMILY PARTNERS VS. ELLIS 
HEARING ON MOTION TO COMPEL SUBPOENA FOR BUSINESS RECORDS 
FILED BY THERESA J. ELLIS 
* TENTATIVE RULING: * 
 
The discovery matters at issue are complex and time consuming.  (See, for example, Theresa 

Ellis’s 119-page Separate Statement.)  Accordingly, the Court, on its own motion, orders the 

appointment of a discovery referee pursuant to Code of Civil Procedure section 639(a)(5).  The 

parties are ordered to meet and confer concerning the contents of such an order.  If they cannot 

agree, a hearing will be set to consider the matters in dispute, based on further written 

submissions by the parties.   

For the parties’ guidance on these matters, however, the Court will tentatively address two 

particular issues.   

First, the subpoenaed parties dispute whether the requests are of the general type described in 

Calcor Space Facility v. Superior Court (1997) 53 Cal.App.4th 216, 222-223, which that court 

found to constitute, in essence, an overbroad and burdensome blanket request, and declined to 

enforce.  The Court’s view is that this request does, despite its “specific” nature actually 

amounts to a blanket request and should be narrowed. 

Second, Theresa asserts that certain of the documents as to which attorney-client privilege has 

been asserted are exempt from the attorney-client privilege based on the provisions of Evidence 

Code sections 960 and 961, which allow an attorney to testify as to communications relevant to 

a deceased client’s intent in executing a dispositive instrument or conveyance, or concerning 

the validity of a conveyance.  In DP Pham LLC v. Cheadle (2016) 246 Cal.App.4th 653, 672-673, 

however, the court held that “this narrow exception is limited to communications offered by an 

ordinary attesting witness, rather than a wholesale exception for all communications concerning 
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the attested document or related transaction[.]”  Thus, despite the apparently broad language of 

the provisions, they do not apply here. 

Accordingly, the ruling on the motion will be continued until such time as the Court receives a 

recommendation from an appointed discovery referee. 

 

  

 5.  TIME:  9:00   CASE#: MSC16-00606 
CASE NAME: HEATH FAMILY PARTNERS VS. ELLIS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appearances required. 

 

  

 6.  TIME:  9:00   CASE#: MSC16-00607 
CASE NAME: KENEALY VS. ELLIS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appearances required. 

 

  

 7.  TIME:  9:00   CASE#: MSC16-00656 
CASE NAME: FERNANDEZ VS. NATIONSTAR 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY NATIONSTAR MORTGAGE LLC, et al. 
* TENTATIVE RULING: * 
 
Before the Court is a Motion for Judgment on the Pleadings (“MJOP”) filed by Defendants 

Nationstar Mortgage LLC (“Nationstar”), The Bank of New York Mellon f/k/a The Bank of New 

York, as Trustee for the Structured Asset Mortgage Investments II Trust, Mortgage Pass-

Through Certificates, Series 2006-AR-7 (“Bank of New York”), and Mortgage Electronic 

Registration Systems, Inc. (“MERS”) (collectively, “Defendants”). The MJOP relates to the 

Second Amended Complaint (“SAC”) filed by Plaintiff Milagros Fernandez (“Plaintiff” or 

“Fernandez”). The SAC pleads causes of action for (1) declaratory relief; (2) wrongful 

foreclosure; (3) quiet title; (4) violation of Cal. Civ. Code §§ 2923.6(d) and (e); and (5) violation 

of Bus. & Profs. Code § 17200 et seq. 

For the following reasons, the MJOP is granted, without leave to amend. 

Request for Judicial Notice 
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Defendants request judicial notice of a Contra Costa County Recorder document. The Request 

is unopposed. The Request is granted. Evid. Code §§ 452, 453.  

Standard 

A Defendant may move for judgment on the pleadings if a complaint does not state facts 

sufficient to constitute a cause of action against that Defendant. Code Civ. Proc. 

§ 438(c)(1)(B)(ii). The grounds for the motion must appear on the face of the challenged 

pleading or from matters that may be judicially noticed. Code Civ. Proc. § 438(d). The Court 

must accept as true all material facts property pleaded, but does not consider conclusions of law 

or fact, opinions, speculation, or allegations contrary to law or facts that are judicially noticed. 

Stevenson Real Estate Servs., Inc. v. CB Richard Ellis Real Estate Servs., Inc. (2006) 138 

Cal.App.4th 1215, 1219-20. 

Factual Background 

This is an unlawful foreclosure action. The factual allegations are largely unchanged from 

Plaintiff’s original Complaint and First Amended Complaint. Plaintiff alleges that she is the owner 

of residential property located at 111 San Pedro Street, San Pablo, Contra Costa County, 

California 94068 (the “Property”). SAC at ¶ 1. Plaintiff executed an adjustable rate mortgage on 

July 3, 2006, secured by a deed of trust against the Property. SAC at ¶ 8. The Deed of Trust for 

the property identifies “Milagros Fernandez” as the borrower. Id. at Ex. A. Defendant MERS was 

named as the loan’s beneficiary and Alliance Title as the trustee. SAC at ¶ 8. Nationstar 

became the loan’s servicer in early 2014. SAC at ¶ 9.  

Plaintiff alleges that the Assignment recorded on August 16, 2013 wherein Bank of America 

assigned Plaintiff’s Deed of Trust to Defendant Nationstar Mortgage, LLC is “the final 

assignment of an interest in Plaintiff’s mortgage that appears in Plaintiff’s chain of title.” SAC at 

¶ 18. Though unclear, Plaintiff appears to allege that BNYM’s September 22, 2014 substitution 

of trustee is invalid because “BNYM, as trustee, could not have acquired any interest in 

Plaintiff’s mortgage loan after July 29, 2013 under any plausible factual circumstances.” SAC at 

¶ 18. 

Plaintiff alleges that she submitted a loan modification application to Nationstar in 2014 and that 

Nationstar requested further information by letter dated January 3, 2015. SAC at ¶ 25. Plaintiff 

alleges that she submitted the additional required information by January 19, 2015. SAC at ¶ 26. 

Plaintiff alleges that “[n]otwithstanding the fact that Plaintiff had submitted a complete loan 

modification application, on March 3, 2015, Plaintiff received a copy of the Notice of Trustee’s 

Sale recorded on February 24, 2015[.]” SAC at ¶ 27. Plaintiff alleges that Nationstar later 

informed her that her loan modification application was incomplete by letter on April 10, 2015. 

SAC at ¶ 29. On April 24, 2015 Plaintiff alleges that Nationstar denied her loan application on 

the grounds that it was incomplete. SAC at ¶ 30. Plaintiff responded on May 18, 2015 with a 

letter styled “Transmittal of Additional Documents Required by Nationstar Re Appeal to 

Reconsider Loan Modification Request and Application Submitted.” SAC at ¶ 31.  
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On July 13, 2015 Quality Loan Service Corporation (“QLS”) recorded a Notice of Trustee’s Sale, 

which it later rescheduled to April 25, 2016. SAC at ¶ 32. 

Analysis 

Declaratory Relief 

Declaratory relief is available to “[a]ny person interested under a written instrument . . . who 

desires a declaration of his or her rights or duties with respect to another, or in respect to, in, 

over or upon property . . . in cases of actual controversy relating to the legal rights and duties of 

the respective parties . . . .” Code Civ. Proc., § 1060; see Maguire v. Hibernia S. & L. Soc. 

(1944) 23 Cal.2d 719, 728 (“[a] complaint for declaratory relief is legally sufficient if it sets forth 

facts showing the existence of an actual controversy relating to the legal rights and duties of the 

respective parties under a written instrument and requests that these rights and duties be 

adjudged by the court”); Graham v. Bank of America, N.A. (2014) 226 Cal.App.4th 594, 615. 

As with the MJOP to the original Complaint and the First Amended Complaint, Defendants 

contend that this cause of action is derivative of Plaintiff’s other claims. Mot. At 14. Plaintiff’s 

opposition contends that none of the Defendants have the authority to enforce her mortgage 

loan (Opp. at 9), a theory which now rests on allegations of defective assignments of the deed 

of trust. However, as discussed further, below, this theory of wrongful foreclosure fails.  

Defendants’ MJOP to the first cause of action is granted, without leave to amend. 

Wrongful Foreclosure 

Plaintiff has abandoned her defective securitization theory from her initial complaint but as with 

her First Amended Complaint, she contends that Bank of New York Mellon lacks the authority to 

foreclose. Although the SAC demonstrates some minor revisions over the FAC, Plaintiff’s theory 

remains that of defective assignment. 

As the Court noted in its prior orders, California law does not require that the assignment of a 

deed of trust be recorded. See Herrera v. Federal National Mortgage Assn. (2012) 205 

Cal.App.4th 1495, 1506 (demurrer based on lack of recorded assignment sustained because 

“the lender could have assigned the note to the beneficiary in an unrecorded document not 

disclosed to plaintiffs”); see also Calvo v. HSBC Bank USA, N.A. (2011) 199 Cal.App.4th 118, 

121-125.  

“In the HBOR, the Legislature authorized a private right of action to enjoin a nonjudicial trustee's 

sale where a lender violates any one of nine statutory provisions.” Lucioni v. Bank of America, 

N.A. (2016) 3 Cal.App.5th 150, 158 (“Lucioni”). Section 2924, subdivision (a)(6) (prohibiting 

initiation of the foreclosure process by any entity other than the “the holder of the beneficial 

interest under the mortgage or deed of trust, the original trustee or the substituted trustee under 

the deed of trust, or the designated agent of the holder of the beneficial interest”), is not among 

those nine provisions. Lucioni, at 158. Therefore, under the HBOR, “a plaintiff may not seek to 
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enjoin a foreclosure based on a claim that the foreclosing party lacked the necessary authority 

to foreclose.” Id. at 159. Such is the case here. 

Furthermore, as with her original Complaint and her First Amended Complaint, Plaintiff has 

failed to allege or present evidence that she has suffered any prejudice as a consequence of 

any alleged improper assignments with respect to her loan. See Siliga v. Mortgage Electronic 

Registration Systems, Inc. (2013) 219 Cal.App.4th 75, 85; see also Fontenot v. Wells Fargo 

Bank, N.A. (2011) 198 Cal.App.4th 256, 272; both overruled on other grounds by Yvanova v. 

New Century Mortgage Corp. (2016) 62 Cal.4th, 919, 937 (“we are concerned only with prejudice 

in the sense of an injury sufficiently concrete and personal to provide standing, not with 

prejudice as a possible element of the wrongful foreclosure tort”).  

Plaintiff’s reliance on Yvanova for her argument that she has alleged the requisite prejudice is 

inapt; Yvanova’s ruling with respect to prejudice is expressly limited to the post-foreclosure 

context. (“”We do not hold or suggest that a borrower may attempt to preempt a threatened 

nonjudicial foreclosure by a suit questioning the foreclosing party’s right to proceed.”  (Yvanova, 

supra, 62 Cal.4th at 924.  See also Saterback v. JPMorgan Chase Bank, N.A. (2016) 245 

Cal.App.4th 808, 815.)  Plaintiff has not suffered a non-judicial foreclosure; as a consequence, 

she does not have standing to assert any claims based on alleged defective assignment.  

Defendants’ MJOP to the second cause of action is granted, without leave to amend. 

Quiet Title 

The elements of an action to quiet title are: (1) “the plaintiff is the owner and in possession of the 

land,” and (2) “the defendant claims an interest therein adverse to [the plaintiff].” South Shore 

Land Co. v. Petersen (1964) 226 Cal. App. 2d 725, 740-741; see also Code Civ. Proc., § 

761.020. A Complaint for quiet title must be verified. Code Civ. Proc. § 761.020. The SAC is not.  

The MJOP to the third cause of action is granted, without leave to amend. 

Violation of Cal. Civ. Code §§ 2923.6(d) and (e) 

Civil Code § 2923.6 prohibits “dual tracking,” wherein a “borrower’s mortgage servicer, a 

mortgage service, mortgagee, trustee, beneficiary, or authorized agent” records a notice of 

default or notice of sale, notwithstanding a pending application for a first lien loan modification. 

Civ. Code § 2923.6. The ban on “dual tracking” becomes effective once the borrower submits a 

“complete application for a first lien loan modification.” Civ. Code § 2923.6(c). 

Previously Plaintiff alleged with respect to this cause of action that Defendant Nationstar denied 

her loan modification application on June 9, 2015 and that she filed a timely appeal on April 24, 

2015. Complaint at ¶ 81. In the FAC, however, Plaintiff alleges that “Defendant Nationstar 

denied Plaintiff’s loan modification application on April 24, 2015” and that she “filed a timely 

appeal of that decision on May 18, 2015.” FAC at ¶ 62. She further alleges that “Nationstar has 

not yet rendered a decision on the appeal.” Id. The allegations in the SAC are identical to those 

of the FAC. See SAC at ¶ 62. 
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HBOR provides relief only for a “material” violation of the dual tracking statute. Civ. Code, 

§ 2924.12, subds. (a) and (b). Plaintiff has failed to allege that any technical violations of the 

dual tracking provisions were “material.” Plaintiff alleges that she “prepared her loan 

modification with the assistance of a mortgage industry expert” and that she “qualifies for a 

HAMP loan modification.” SAC at ¶ 64. Plaintiff does not allege any facts in support of her 

conclusion that “but for Nationstar’s failure to review Plaintiff’s completed modification 

application, Nationstar would have had to modify her loan pursuant to applicable legal 

guidelines.” SAC at ¶ 64. Plaintiff’s materiality allegations are insufficient. 

The MJOP to the fourth cause of action is granted, without leave to amend. 

Violation of Bus. & Profs. Code § 17200 et seq. 

California’s unfair competition law (UCL), Cal. Bus. & Prof. Code § 17200 et seq., prohibits 

unfair competition, which is defined as any unlawful, unfair or fraudulent business act or 

practice. § 17200. A claim may be brought under the UCL by a person who has suffered injury 

in fact and has lost money or property as a result of unfair competition. Cal. Bus. & Prof. Code 

§ 17204. Therefore, to establish standing under the UCL, a plaintiff must (1) establish a loss or 

deprivation of money sufficient to qualify as injury in fact, i.e., economic injury, and (2) show that 

the economic injury was the result of, i.e., caused by, the unfair business practice that is the 

gravamen of the claim. See Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 337 

(“Kwikset”). Restitution is the only form of damages available under the UCL. See Korea Supply 

Co. v. Lockheed Martin Corp. (2002) 29 Cal.4th 1134, 1147. 

Plaintiff does not appear to have revised her 17200 allegations; the alleged unfair conduct 

complained of appears to be Defendant Nationstar’s “refus[al] to negotiate a loan modification 

with Plaintiff in good faith” and “initiat[ing] illegal foreclosure activity against the Plaintiff.” SAC at 

¶ 68. Plaintiff’s SAC is once again bereft of allegations which would demonstrate economic 

injury and causation. In the absence of allegations that she incurred a “personal, individualized 

loss of money or property in any nontrivial amount” (Kwikset, supra, 51 Cal.4th at p. 325), such 

as late fees and penalties, that were caused by Defendants’ unfair and fraudulent conduct, 

Plaintiff has not alleged facts sufficient to state a cause of action for violation of Business and 

Professions Code § 17200. 

The MJOP to the fifth cause of action is granted, without leave to amend. 
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 8.  TIME:  9:00   CASE#: MSC16-00857 
CASE NAME: MARIN COMMUNITY COLLEGE VS. MARCY WONG 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY MARCY WONG & DONN LOGAN ARCHITECTS 
* TENTATIVE RULING: * 
 
 Defendant Marcy Wong & Donn Logan Architects’ (“MWDL”) motion for summary 
judgment is granted.  As to the second cause of action for professional negligence, it is 
undisputed that this claim is untimely.  The Performing Arts Building Project was completed on 
June 20, 2013.  (Cmplt, paragraph 11)  Plaintiff Marin Community College District (“MCCD”) 
gave MWDL notice of its claims against them in detail in a letter from MCCD’s counsel on 
October 9, 2013.  (Facts 9, 10 – Undisputed)  Plaintiff did not file this action until December 24, 
2015, over two years later.  See CCP Section 339(1) (two year statute of limitations for 
professional negligence) 

 The entire dispute in this motion is whether the “gravamen” of MCCD’s complaint arises 
in contract or tort.  If it arises in contract, the claim is timely, because it would be subject to a 
four year statute of limitations.  See CCP Section 337.  If, however, the gravamen of the 
complaint is based in professional negligence, rather than contract, the two-year statute of 
limitations for professional negligence applies to bar all of MCCD’s claims.  

 The Court notes that it is not deciding in the abstract whether an alleged act is a tort or a 
breach of contract.  It can be both.  See Eads v. Marks (1952) 39 Cal.2d 807, 810 (“The same 
act may be both a tort and a breach of contract.”)  The matter arises in this case only because 
the case is timely under one statute of limitations, and barred under the other, thus the Court 
must determine which theory is the “gravamen” of the dispute.   

 The character of the action is determined by the nature of the grievance, rather than by 
the form of the pleadings.  If the complaint states a cause of action in tort, and it appears that 
this is the gravamen of the complaint, the nature of the action is not changed by allegations in 
regard to the existence of or breach of a contract.  In other words, it is the object of the action, 
rather than the theory upon which recovery is sought that is controlling.  See Automobile 
Insurance Co. v. Union Oil. Co. (1948) 85 Cal.App.2d 302, 306-307; Little v. Speckert (1959) 
170 Cal.App.2d 725, 727.  

 Courts routinely employ the “gravamen” test to determine whether the tort limitations 
period applies.  (De Mirjian v. Ideal Heating Corp. (1949) 91 Cal.App.2d 905, 907, 910 [tort 
limitations period applied because even though the relationship between plaintiffs and defendant 
was created by a written lease contract, but defendant’s duty to exercise reasonable care 
(negligent storage of chemicals caused a fire), and to respond in damages for a failure to do so, 
were imposed by force of law, independent of any contract or the terms thereof”]; L.B. 
Laboratories, Inc. v. Mitchell (1952) 39 Cal.2d 56, 62-63 [four year statute of limitation only 
applies where the breach amount to a complete failure to achieve a specific result promised in 
the written agreement (file taxes for plaintiff), rather than the breach of a general obligation to 
exercise due care].  Indeed, L.B. Laboratories provides a clear example of the distinction: the 
accountant contracted to prepare tax returns, but failed to prepare them at all.  If he had 
prepared them, but done so in a manner that fell below professional standards, the gravamen of 
the complaint would have been the tort of negligence.  
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In applying the doctrine, the simple fact that the contract provides that services must be 
provided in a competent manner is not dispositive.  In this case, however, the breach of contract 
issue goes far beyond that.  MCCD lays out in great detail a wide range of activities that MWDL 
agreed to undertake, e.g., “coordinate all engineering disciplines,” in order to develop “a 
complete, comprehensive and workable design[.]” (Section 2.3.1.) MWDL must “[m]ake 
recommendations on required additional information necessary to complete the design and 
complete the preliminary reports and schematic materials.”  (Section 4.4.2.)  The list goes on.  
For many of the alleged failures of MWDL, the Declaration of John Kemp identifies the various 
change orders, sets forth the manner in which he believes MWDL’s services were inadequate, 
and the contract provision he believes was violated.   

By way of example, Mr. Kemp addresses a change order concerning replacement of 
waterproofing and roofing at upper mechanical rooms.  (Kemp Dec., pp. 3-4.)  He states that the 
drawings “did not specify any work related to the repair or replacement of waterproofing or 
finishes, that would be damaged as a result of the major equipment replacement,” but that the 
drawings should have done so.  He then states that this violated contractual provisions requiring 
MWDL to “review, update and verify all as-built information,” to “establish and 
document…existing conditions,” and to “review…existing drawings for inaccuracies, updating 
where necessary[.]”  But even accepting Mr. Kemp’s opinion as to the adequacy of MWDL’s 
work, he is not claiming that MWDL completely failed to provide or review drawings, or to 
document existing conditions, he is saying, in essence, that MWDL failed to competently 
account for the extent to which some of the other work would require repair or replacement of 
existing waterproofing and finishes.  The gravamen of this complaint is negligence. 

Thus the court considers the specific “contract” claims individually: 

 1. Section 7.2:  Architect represents that it is qualified to perform the Services and 
that it possesses the necessary licenses and/or permits required to perform the Services or will 
obtain such licenses and/or permits prior to the time such licenses and/or permits are required.  
Architect also represents that it has knowledge of all applicable building codes, laws, regulations 
and ordinances.   

 MCCD contends that MWDL’s breach of this Section 7.2 resulted in a change order, 
which lead to delays and damages.  That breach as the failure to comply with applicable codes 
in designing the stud wall and ceiling.   

 The gravamen of this claim is negligence.   

 2. Section 1.3.2 of Appendix A:  Architect shall not, unless otherwise permitted in 
writing by the Program Manager propose or recommend any design which has the effect of 
shifting design responsibilities from Architect to a contractor, through performance specifications 
or any other means. Performance specifications will be allowed only when necessary to 
preclude single vendor sources. 

 MCCD contends that MWDL breached this section seven (7) times by improperly shifting 
design responsibility for a host of items to the contractor.  These breaches necessitated 6 
change orders and led to delays and damages. 
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 The gravamen of this breach too is one growing out of the negligent failure by MWDL to 
perform contractual duties. 

 3. Section 6.7.1.1 of Appendix A:  Make full written disclosure to the District, and 
obtain District’s express written approval of:  Any provisions in the final drawings and 
specifications that operate to shift design responsibilities from Architect to Contractor, through 
performance specifications or any other means; 

 See above.  Same as breaches of Section 1.3.2 of Appendix A.  

 4. Section 2.2.1 of Appendix A:  Performance of services will require Architect to 
work with, meet with, and attend meetings with District staff, with Inspectors, with Program 
Manager staff, with Commissioning Authority, with testing agencies, with other governmental 
agencies, with Contractors and with such other Architects as Architect determines necessary, to 
the extent reasonably necessary for the design and construction of the Project, and 
performance of the Architect’s duties under this Agreement (including, but not limited to, 
Architect’s coordination with Subconsultants or other District Architects).   

 MCCD argues that MWDL breached this section five (5) times by, inter alia, failing to 
coordinate between itself and consultants regarding certain changes to fire-proofing; failing to 
coordinate between itself and consultants vis a vis a general conditions delay claim.  These 
breaches necessitated 3 change orders, and led to delays and damages.  Again, the claim is not 
that MWDL failed to coordinate at all, but that it failed to do so competently. 

  5. Section 2.2.8 of Appendix A:  To the extent necessary to complete its design 
services for each Project, Architect shall review, update, and verify all as-built information 
supplied by the District concerning existing structures, facilities and utilities.  If such reviewing, 
verifying and updating requires extra cost not foreseeable upon signing the Agreement, then 
District shall pay Architect such actual costs.   

 MCCD contends that MWDL breached this section thirteen (13) times.  MCCD explained 
that Defendant breached this section and five others which are similar:   

 6.    Sections 3.2.10 re: required consultation with MCCD to establish and document 
site requirements and existing conditions;  

 7.   Section 4.3.1 re:  requirement of investigation of existing conditions to determine 
scope of work and effects on design and construction;  

 8.  Section 4.3.3 re:  review of existing site information and requirement to advise if 
data is adequate and/or if additional data is necessary because of apparent errors, conflicts, 
incomplete information or otherwise;  

 9. Section 4.4.1 re:  requirement to advise MCCD as to the need for additional 
information pertinent to the project including previous reports, as built conditions, information, 
and any other data relative to the design or construction of the Project; and 

 10. Section 4.4.2 re:  recommendations to be made on additional information 
necessary to complete the design and preliminary reports and schematic materials. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   12/18/17 

 
 

- 11 - 

 MCCD then lists 13 breaches of these Sections, which all involve the failure by MWDL 
establish and identify as-built existing conditions and their impact on remodel designs in a 
myriad of ways.  These breaches necessitated 8 change orders and led to delays and damages. 

 These breaches are no different than the ones above.  The negligent manner in which 
MWDL performed that duty was the cause of the delay and hence the damages from the delay.  
Negligence is the gravamen of the breach.   

 11. Section 2.2.16 of Appendix A:  Architect shall conduct periodic coordination 
meetings with all Subconsultants employed to provide services under this contract and shall be 
required to attend Program-wide design coordination meetings between consultants on different 
Projects as necessary to support the overall Program coordination efforts of the Program 
Manager.  These meetings are in addition to the meetings required in this Professional Services 
Agreement, Appendix A, paragraphs 1.3.4, 2.2.1, 2.4.2.2, 2.4.4.1, 4.62, 4.10, 5.9 and 8.11.4.   

 MCCD contends that MWDL breached this Section at least four (4) times as well as a 
related Section, Section 2.3.1 re:  sole responsibility to coordinate all engineering and 
subconsultants to ensure a complete, comprehensive and workable design.  MCCD argues that 
MWDL Wong failed to coordinate with consultants regarding any number of things, and hence, 
necessitated four change orders, which in turn led to delay and damages. 

 The analysis is the same as above. 

 12. Section 3.4 of Appendix A:   Architect shall research, assemble, review and 
supplement information for Projects involving alterations and additions to existing facilities or 
determining new space usage in conjunction with a new building program and including:  3.4.1 
through 3.4.6 re:  requirement of review of existing drawings for inaccuracies, updating where 
necessary and the development of required measured drawings). 

 MCCD argues that MWDL breached Section 3.4 eleven (11) times and Section 3.4.6, 
specifically, at least two (2) times.  Those breaches are MWDL’s alleged failures to establish as-
built existing conditions and their impact on the remodel designs, and MWDL’s failure to identify 
the work required by the documents based upon existing conditions.   

 These allegations are in the nature of MWDL’s not meeting the standard of care, i.e., 
was negligent.   

 13. Section 6.2.4 of Appendix A: Submittal to DSA:  All construction documents shall 
be brought to a ninety-five (95) percent level of completion for DSA submittal.  Architect shall 
complete drawings and specifications following DSA submittal and review, including completion 
of all Subconsultant services, fully coordinate drawings and specifications and perform quality 
control review.  The same Architectural and Subconsultant team (and team personnel) 
preparing the DSA submittal shall complete the drawings and specifications.   

 MCCD contends that MWDL failed to coordinate with consultants about documents for 
existing systems, changes to fire-proofing and a general conditions delay claim.  This 
necessitated three (3) change orders, which led to delay and damages. 

 The analysis of this breach is the same as above.  If MCCD had alleged that the contract 
required a 95 percent level of completion of the Project prior to its submittal to the District, and 
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MWDL breached the contract because its submittal was given to the District when the Project 
was only, say, 50% completed, then, there would be a breach of a promise in the contract.  This 
did not occur here because the Notice of Completion of the Performing Arts Building Project was 
recorded on June 20, 2013.  

 14. Section 8.6.1 of Appendix A:  Architect shall issue necessary interpretations, 
clarifications, and Request for Information (“RFI”)-Replies regarding the Contract Documents 
and in connection therewith assist Program Manager with supplemental instructions and change 
orders as required, with reasonable promptness (no longer than 5 working days) so as to cause 
no delay to Contractor or the Project.  

 MCCD contends that MWDL failed to coordinate with consultants vis a vis delay costs 
due to structural conflicts with waterproofing. This necessitated one change order, which led to 
delay and damages.  

 This breach is the same as the ones above.  There is no contract term which is 
breached.  It is the duty arising from the contractual obligation which was negligently performed 
by MWDL or not performed at all, which caused the delay damages.  The gravamen of the 
contract breaches is negligence. 

 Because the gravamen of the first cause of action for breach of contract arises out of the 
negligent manner in which the contractual duties were performed or out of a failure perform such 
duties, the tort limitations period applies.  The latest accrual date for the statute would be 
October 9, 2013, when Plaintiff’s counsel advised MWDL of the myriad problems with the 
architectural work performed on the Performing Arts Building Project and the damages Plaintiff 
had suffered as a result.  This action was filed more than two years later, on December 24, 
2015.   

 MWDL’s request for judicial notice of Exhibits 1 through 8 is granted.  See Evid. Code 
Section 452(c) 

 As to the evidentiary objections to the Kemp declaration, they have merit.  The 
declaration lacks foundation and personal knowledge.  However, even if the declaration were 
admissible, it would not change the outcome of this motion.  The evidentiary objections to the 
Zimmerman deposition are moot. 

 

  

 9.  TIME:  9:00   CASE#: MSC17-00686 
CASE NAME: CASIAN-GOMEZ VS. INDEPENDENT STRUCTURES, INC. 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY LILIA ROLANDELLI 
* TENTATIVE RULING: * 
 
Cross-defendant Lilia Rolandelli (“Rolandelli”) moves for approval of her settlement with 

plaintiffs pursuant to Code of Civil Procedure section 887.6(a)(1).   

The settlement provides that Rolandelli will pay plaintiffs (the mother and daughter of the 

deceased party) $100,000 in exchange for a release of claims.  The motion is not opposed. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   12/18/17 

 
 

- 13 - 

Even given the lack of opposition, the record presented to the Court is minimal.  No evidence of 

damages is presented, nor is there any evidence of the relative merits of the case against the 

other defendants.  The motion relies entirely on one fact:  based on the declaration of an expert 

physician, David Posey, Rolandelli did not cause the death of the victim, Carlos Alberto 

Garciazepada.  In short, when the Terex truck pulled out into freeway traffic, the front of Mr. 

Garciazepada’s vehicle collided with the truck.  Mr. Garciazepada’s vehicle car was then struck 

in the rear by the front of Ms. Rolandelli’s car.  In the opinion of Dr. Posey, the first collision 

caused the death.  Accordingly, Ms. Rolandelli would have no liability at all.  Thus, virtually any 

amount would be a reasonable settlement from the plaintiffs’ perspective.  (See Cahill v. San 

Diego Gas & Electric Co. (2011) 194 Cal.App.4th 939, 965 [low settlement payment acceptable 

where defendant’s acts or omissions were not a substantial factor in causing plaintiff’s damages, 

because there is no liability to other defendants for equitable indemnity unless there is some 

liability to plaintiff].) 

The motion is granted. 

(The Court notes that one plaintiff is a minor, and accordingly the minor’s settlement must be the 

subject of a proper motion to approve minor’s compromise.) 

 

  

10.  TIME:  9:00   CASE#: MSC17-01816 
CASE NAME: BLACK DIAMOND VS. NORTHER CALIFORNIA 
HEARING ON SPECIAL MOTION TO STRIKE (Anti-SLAPP) 
FILED BY NORTHERN CALIFORNIA ELECTRICAL CONSTRUCTION, et al. 
* TENTATIVE RULING: * 
 

Defendants’ special motion to strike is granted.  

Plaintiff Black Diamond Electric, Inc. (“Plaintiff”) has sued Defendants Northern California 

Electrical Construction Industry (“NCECI”), Andre Gardner, David Vincent and Patrick Wirsing 

for violations of Business and Professions Code §17200 and violation of Penal Code §632. The 

section 17200 claim is based on alleged violations of Business and Professions Code §7521, 

7523, Penal Code §632, Civil Code 1708.8(a) and Labor Code  §108(b), (c).  

“Resolution of an anti-SLAPP motion involves two steps. First, the defendant must 

establish that the challenged claim arises from activity protected by section 425.16. [Citation.] If 

the defendant makes the required showing, the burden shifts to the plaintiff to demonstrate the 

merit of the claim by establishing a probability of success. We have described this second step 

as a ‘summary-judgment-like procedure.’ [Citation.] The court does not weigh evidence or 

resolve conflicting factual claims. Its inquiry is limited to whether the plaintiff has stated a legally 

sufficient claim and made a prima facie factual showing sufficient to sustain a favorable 

judgment. It accepts the plaintiff's evidence as true, and evaluates the defendant's showing only 
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to determine if it defeats the plaintiff's claim as a matter of law. [Citation.]” (Baral v. Schnitt 

(2016) 1 Cal.5th 376, 384-385.) 

Defendants have made some suggestion that the Court should either strike the entire 

complaint or, alternatively, strike the allegations that the Court found were subject to the anti-

SLAPP statute. However, Defendants did not clearly identify specific paragraphs that it thought 

should be stricken and thus did not properly give notice to Plaintiff or this Court that Defendants 

want to strike anything other than the entire complaint. In addition, Plaintiffs did not parse out 

which allegations it thought were protected activity compared with unprotected activity. In this 

situation, the Court will follow the “principal thrust/gravamen” approach to determining whether 

or not the complaint involves protected activity. (See Okorie v. Los Angeles Unified School Dist. 

(2017) 14 Cal.App.5th 574, 590 [“under the facts of this case (where Plaintiffs have not 

specifically asked for relief as to some specified unprotected conduct that is a subpart of a 

cause of action), the principal thrust/gravamen analysis remains a viable tool by which to assess 

whether a plaintiff's claim arises out of protected activity.”].) 

Protected Activity 

Defendants argue that Plaintiff’s complaint involves protected activity. Plaintiff appears to 

concede this point and instead argues for application of the “illegality exception.” In addition, the 

Court finds that the principal thrust or gravamen Plaintiff’s complaint involves protected activity. 

The complaint alleges that Defendants violated various statutes by going to Plaintiff’s job sites 

and questioning and recording Plaintiff’s workers. The complaint also makes it clear that part of 

the allegations against Defendants were that Defendants then reported (or misreported) the 

information that they learned to the Contractor State Licensing Board (“the Board”). (Comp. 

¶¶ 24, 30-31, 33, 78, 80, 89.)  

Defendants’ acts of making reports to the Board and submitting evidence to the Board 

are protected activities. (Code Civ. Proc. § 425.16(e)(1), (2); See also, Dove Audio, Inc. v. 

Rosenfeld, Meyer & Susman (1996) 47 Cal.App.4th 777, 784 [discussing a proposed complaint 

to the Attorney General is a communication made in connection with an official proceeding 

authorized by law]; Chabak v. Monroy (2007) 154 Cal.App.4th 1502, 1512 [making a report to 

the police is protected activity].) It is not entirely clear that the investigations would be protected 

activity on their own, however, the complaint is clearly based on both the investigations and the 

subsequent reports to the Board. Therefore, the principal thrust or gravamen of the complaint 

involves protected activity.  

Illegality Exception 

Plaintiff argues that defendant’s conduct is illegal and therefore not protected activity 

because of the illegality exception. “[I]f a plaintiff claims that the defendant's conduct is illegal 

and thus not protected activity, the plaintiff bears the burden of conclusively proving the illegal 

conduct.” (Cross v. Cooper (2011) 197 Cal.App.4th 357, 385.) 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   12/18/17 

 
 

- 15 - 

As the California Supreme Court explained, the illegality exception applies in cases 

where conduct that would otherwise constitute protected activity is illegal as a matter of law. 

(Flatley v. Mauro (2006) 39 Cal.4th 299, 320.) In order for the exception to apply, “either the 

defendant concedes, or the evidence conclusively establishes, that the assertedly protected 

speech or petition activity was illegal as a matter of law.” (Ibid.; see also Cabral v. Martins 

(2009) 177 Cal.App.4th 471, 482 (the illegal conduct must be “established as a matter of law 

either through the defendant’s concession or because the illegality is conclusively established 

by the evidence presented in connection with the motion to strike.”).) 

Business & Professions Code §7520, et seq. states what activities require a private 

investigator license and the consequences for failing to have a license. The parties agree that 

Defendants were engaged in activity covered by Business & Professions Code §7521(e) 

because Defendants were “securing evidence to be used before any court, board, officer, or 

investigating committee” and thus, Defendants would normally be required to have a private 

investigator license. The parties also agree that Defendants did not have a private investigator 

licenses. The parties’ disagreement arises over whether Defendants can claim that they are 

exempt from the requirements in §7520, et seq. based upon an exception stated in §7522(o).  

Business and Professions Code §7522(o) states that this chapter does not apply to 

“[a]ny joint labor-management committee established pursuant to the federal Labor 

Management Cooperation Act of 1978 (Section 175a of Title 29 of the United States Code), or 

its employees, where either the committee or employee is performing a function authorized by 

the Labor Management Cooperation Act of 1978, which includes, but is not limited, to monitoring 

public works projects to ensure that employers are complying with federal and state public 

works laws.” 

Plaintiff argues that since Defendants were conducting their investigations on private 

projects the exception does not apply. For this argument, Plaintiff relies on the language of the 

statute that states the exception applies to “monitoring public works projects.” Defendants argue 

that the exception applies to private projects because of the “includes, but is not limited” 

language. Aside from the statute itself, the parties provide no other authorities to assist the 

Court in interpreting the statute. 

“Where more than one statutory construction is arguably possible, our ‘policy has long 

been to favor the construction that leads to the more reasonable result.’ [Citation.] … Thus, our 

task is to select the construction that comports most closely with the Legislature's apparent 

intent, with a view to promoting rather than defeating the statutes' general purpose, and to avoid 

a construction that would lead to unreasonable, impractical, or arbitrary results. [Citations.]” 

(Imperial Merchant Services, Inc. v. Hunt (2009) 47 Cal.4th 381, 388.) “ ‘Statutes must be 

interpreted, if possible, to give each word some operative effect.’ [Citation.] ‘We do not presume 

that the Legislature performs idle acts, nor do we construe statutory provisions so as to render 

them superfluous.’ [Citation.]” (Id. at 390.) 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   12/18/17 

 
 

- 16 - 

Defendants’ offered interpretation is reasonable. Defendants’ interpretation would allow 

an exception to the private investigator act for the same type work performed by joint labor-

management committees regardless of whether the project being investigated was public or 

private. This would result in the same type of actions being treated the same when performed by 

joint labor-management committee. In contrast, Plaintiff’s offered interpretation would result in 

an individual working for a joint labor-management committee being permitted to monitor public 

works projects, however, should that same individual monitor a private project he would be 

subject to criminal penalties including up to one year imprisonment. (See, Business and 

Professions Code §7523(b).) This result is unreasonable. In addition, Plaintiff’s offered 

interpretation makes the “includes, but is not limited” language superfluous and is contrary to the 

rules of statutory construction.  

 The Court finds that Business and Professions Code §7522(o) includes investigations or 

monitoring of private construction projects and that that Defendants’ actions are covered by an 

exception to the Private Investigator Act. Therefore, there is no set of undisputed facts that 

shows Defendants act illegally and the Court will not apply the illegality exception in this case.  

Probability of Prevailing on the Merits 

The Court has found that Plaintiff’s complaint involves protected activity and must now 

decide if Plaintiff has shown a probability of prevailing on the merits. Plaintiff argues that there 

are three areas where it can show that it has a probability of prevailing against the Defendants: 

violations of Business and Professions Code §7521, Penal Code §632, and Labor Code §108. 

As discussed below, the Court finds that Plaintiff has not carried its burden of showing a 

probability of prevailing as to any of these statutes. 

In the complaint, Plaintiff also alleges violations of Civil Code §1708.8(a) for the physical 

invasion of privacy. However, plaintiff has not attempted to show how it can prevail on the 

section 1708.8 claim. 

Business and Professions Code §7521 

 The parties agree on the facts related to the Private Investigator Act, but disagree on 

how the statute applies to those facts. As explained above, the Court finds that Defendants do 

not have to comply with Business and Professions Code § 7521 because of the exception 

included in section 7522(o). Therefore, Plaintiff has not shown a probability of prevailing on its 

claim against Defendants under section 7521. 

Penal Code §632 

 Penal Code §632(a) prohibits “[a] person who, intentionally and without the consent of 

all parties to a confidential communication, uses an electronic amplifying or recording device to 

eavesdrop upon or record the confidential communication…” A “ ‘confidential communication’ 

means any communication carried on in circumstances as may reasonably indicate that any 
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party to the communication desires it to be confined to the parties thereto, but excludes a 

communication made in a public gathering or in any legislative, judicial, executive, or 

administrative proceeding open to the public, or in any other circumstance in which the parties 

to the communication may reasonably expect that the communication may be overheard or 

recorded.” (Penal Code §632(d).)  

The parties provide conflicting declarations on what happened when Mr. Wirsing and Mr. 

Vincent recorded Plaintiff’s employees. At this stage in the motion, the Court accepts Plaintiff’s 

admissible evidence as true and is concerned with Defendants’ evidence only if it defeats 

Plaintiff’s claim as a matter of law. (Baral, Supra, 1 Cal.5th at 385.) 

The declarations of Jacob Sigman and Eduardo Raya show that Mr. Vincent obtained 

video of these individuals performing work at the Ripon property under the guise of needing 

video to show his electrician teacher. As Defendants point out, these declarations make it clear 

that Mr. Sigman and Mr. Raya gave their permission to being videotaped. Plaintiff has provided 

no authority that the employees’ consent does not count when it is obtained under false 

pretenses. Thus, Plaintiff’s employees gave their permission to be videotaped while doing work 

at the Ripon property and therefore Plaintiff has not shown a probability of prevailing as to the 

Ripon property.  

The declaration of Joseph Martz states that he never knew that Mr. Wirsing was 

videotaping their conversation on April 4, 2016 at the Santa Rosa property. Mr. Martz’s 

declaration is sufficient to show that Mr. Wirsing did not have Mr. Martz’s consent to videotape 

him. However, Mr. Martz’s declaration does not show that the conversation was a “confidential 

communication.” Instead the opposite appears true. Mr. Martz new that Mr. Wirsing was with 

John McEntagart, a union representative. In addition, Mr. Martz stated that the Mr. Wirsing was 

making “light conversation” and that Mr. Martz’s concern was that Mr. Wirsing was interfering 

with his work. These facts do not show that Mr. Martz thought his conversation with Mr. Wirsing 

was a confidential communication.  

Safari Club Int'l v. Rudolph (9th Cir. 2017) 862 F.3d 1113 does not help Plaintiff’s 

argument. The Court agrees that in some circumstances a conversation in public and around 

other people can be a “confidential communication.” In Safari, Plaintiff’s evidence showed that 

the conversation occurred at a restaurant, but that the parties stopped discussing matters of 

substance whenever a waiter or patron came by the table and that the conversation was not 

capable of being heard. (Id. at 1123.) Here, however, Plaintiff has not shown that it presented 

the kind of evidence that was present in Safari.  

Plaintiff has not presented evidence related to the Vacaville property.  

Therefore, Plaintiff has failed to show a probability of prevailing as to Penal Code §632. 

Labor Code §108 
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Labor Code §108 states that the Division of Labor Standards Enforcement shall require 

“electricians” to be certified and sets forth the requirements for that certification. Section 

108(a)(4) also provides rules for electrician trainees. Subsection c states in part that “ 

‘electricians’ includes all persons who engage in the connection of electrical devices for 

electrical contractors licensed pursuant to Section 7058 of the Business and Professions Code, 

specifically, contractors classified as electrical contractors in the Contractors’ State License 

Board Rules and Regulations.” (Labor Code § 108(c).) Finally, subsection b states that “[t]here 

shall be no discrimination for or against any person based on membership or nonmembership in 

a union.” (Labor Code § 108(b).)  

Plaintiff alleges and argues that non-certified individuals are only required to be under 

the direct supervision of a certified electrician when that individual is making “electrical 

connections.” Plaintiff argues that their interpretation is supported by a June 18, 2013 bulletin 

from the Board. (See Plaintiff’s RJN 12.) Plaintiff also alleges and argues that NCECI has been 

pushing for a new definition that would expand what constitutes electrical work for which a 

certification is required, but that NCECI was unable to get the Board or the Attorney General’s 

office to agree with their broader definition of electrical work. Finally, Plaintiff alleges and argues 

that NCECI has been trying to use their broader definition when NCECI reported to the Board 

that that Plaintiff has been preforming electrical work in violation of section 108. 

Plaintiff has provided some evidence to support the matters discuss above, however, 

even if the Court accepts all of Plaintiff’s evidence relating to Labor Code §108 as true, Plaintiff 

has not shown a probability of prevailing under that statute. Even if Defendants are advocating a 

legally or factually erroneous position before the Division of Labor Standards Enforcement or the 

Board, such advocacy is not in and of itself a violation of the statute.  There is no evidence that 

Defendants, in the course of their investigations, are discriminating against Plaintiff because 

they use non-union individuals or that Defendants are discriminating against non-union 

companies in general. Therefore, Plaintiff has failed to show that it has a probability of prevailing 

under Labor Code §108. 

Evidentiary Matters 

Defendants’ request judicial notice of two documents: the Accusation against Plaintiff 

that is currently pending before the Board and a Decision and Order relating to a prior 

Accusation against Plaintiff that was previously decided by the Board. Plaintiff objects to the 

Court taking judicial notice of the Decision and Order as not relevant. The Court agrees. 

Therefore, Defendants request judicial for notice is granted as to the Accusation (ex. A) and 

denied as to the Decision and Order (ex. B). 

Plaintiffs request judicial notice of a number of documents, including documents from the 

pending Accusation against Plaintiff (ex. A), printouts from websites (exs. B-H, M), excerpts 

from a Board meeting (ex. I), an opinion letter from the Attorney General (ex. J), a transcript 

from a Board meeting (ex. K) and a bulletin from the Board (ex. L). Defendants object to all 
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requests to the extent they are offered for the truth of the matters assert therein. Defendants 

also object to request 4-7 (exs. D-G) and 9-13 (exs. 9-M) on other grounds.  

Exhibits A, I, J, K and L are appropriate for judicial notice under Evidence Code §452(c). 

The Court takes judicial notice of these documents, however, the Court does not take judicial 

notice of the truth of the facts stated within these documents.  

Exhibits B-H and M do not appear to be matters reasonably in dispute. Therefore, the 

court takes judicial notice of these under Evidence Code §452(h), however, the Court takes 

judicial notice of these websites or newsletters and what they said, but does not take judicial 

notice of the truth of the facts stated in these documents. (See, e.g. Ampex Corp. v. Cargle 

(2005) 128 Cal.App.4th 1569, 1572, fn. 2.)  

Both sides provided a number of evidentiary objections. These objections would have 

been more helpful if the parties used some discretion and did not object to ancillary matters just 

because they could find a reason to object.  

The Court rules on the parties’ objections to evidence as follows: 

Plaintiff’s Objections to Evidence 
 
Declaration of Patrick Wirsing 

Paragraph 1 – overruled. 
Paragraph 2 – overruled.  
Paragraph 3 – overruled.  
Paragraph 4 – sustained to the extent this paragraph includes incidents not 

discussed in this declaration. Sustained to the extent it offers a legal 
opinion. Otherwise overruled.  

Paragraph 5 – sustained as to Mr. McEntagart’s status as a state-certified electrician 
who monitors major construction. Otherwise overruled.  

Paragraph 6 – overruled.  
Paragraph 7 – sustained as to the statement that the employees were performing 

“electrical work”. Otherwise overruled.  
Paragraph 8 – overruled.  
Paragraph 9 – sustained.  
Paragraph 11 – sustained.  
Paragraph 12 – sustained.  

 
Declaration of David Vincent 

Paragraph 2 – overruled.  
Paragraph 3 – overruled.  
Paragraph 4 – overruled.  
Paragraph 5 – sustained as to the employees confirming that they performed 

“electrical work”. Otherwise overruled.  
Paragraph 6 – overruled.  
Paragraph 7 – overruled.  
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Paragraph 9 – sustained. 
Paragraph 10 – sustained. 
Paragraph 11 – sustained.  
Paragraph 12 – Sustained to the extent it offers a legal opinion that the employees 

were performing “electrical work” or that direct supervision was 
required. Otherwise overruled 

 
Declaration of Andre Gardner 

Paragraph 2 – overruled.  
Paragraph 4 – overruled.  
Paragraph 5 – overruled.  

 
Defendants’ Objections to Evidence 
 
Declaration of Jason Pauline 

Paragraph 7 – overruled.  
Paragraph 8 – sustained as to the last sentence. Otherwise overruled.  
Paragraph 9 – overruled.  
Paragraph 10 – overruled.  
Paragraph 11 – overruled.  
Paragraph 12 – sustained. The Court does not accept the statement related to 

causation as conclusive on that issue, but as a way of explaining the 
amount of damages that declarant believes were caused by 
Defendants. 

Paragraph 13 – sustained. The Court does not accept the statement related to 
causation as conclusive on that issue, but as a way of explaining the 
damages declarant believes were caused by Defendants. 

 
Declaration of Jacob Sigman 

Paragraph 5 – overruled.  
Paragraph 8 – overruled.  
Paragraph 9 – overruled.  
Paragraph 10 – overruled.  
Paragraph 11 – overruled.   
Paragraph 12 – overruled.  
Paragraph 13 – sustained to the extent it offers a legal opinion. Otherwise overruled.  
Paragraph 14 – overruled.  
Paragraph 16 – sustained as to the first paragraph. Overruled as to the second 

paragraph.  
Paragraph 17 – overruled.  
Paragraph 18 – overruled.  
Paragraph 19 – overruled.  
 

Declaration of Eduardo Raya 
Paragraph 1 – overruled.  
Paragraph 4 – overruled.  
Paragraph 9 – overruled.  
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Paragraph 10 – overruled.  
Paragraph 11 – sustained as to whether Mr. Vincent had permission to enter the 

building. Declarant can state that he did not give Mr. Vincent 
permission to enter the building. Otherwise overruled.   

Paragraph 14 – overruled.  
Paragraph 15 – overruled.  
Paragraph 16 – overruled.  
Paragraph 17 – overruled.  
Paragraph 18 – overruled.  
Paragraph 20 – overruled.  
 

Declaration of Joseph Martz  
Paragraph 2 – overruled.  
Paragraph 3 – overruled.  
Paragraph 4 – sustained.  
Paragraph 7 – overruled.  
Paragraph 8 – sustained to the extent declarant is stating that Mr. McEntagart was 

unannounced to individuals other than the declarant. Otherwise 
overruled.  

Paragraph 11 – overruled.  
Paragraph 12 – overruled.  
Paragraph 13 – sustained to the extent declarant is stating that Mr. McEntagart was 

unannounced to individuals other than the declarant. Otherwise 
overruled.  

Paragraph 14 – overruled.  
Paragraph 16 – overruled. Declarant’s description of Mr. Wirsing’s declaration is 

permissible to provide context.  
Paragraph 17 – sustained.  
Paragraph 18 – overruled. Declarant’s description of Mr. Wirsing’s declaration is 

permissible to provide context. 
Paragraph 19 – overruled to the extent declarant is stating that he was a state-

certified trainee. Otherwise sustained.  
Paragraph 21 – overruled to the extent declarant is stating that he did not give these 

individuals permission to enter the property. Otherwise sustained.   
Paragraph 22 – overruled to the extent declarant is stating that he was a state-

certified trainee. Overruled to the extent declarant’s description of 
Mr. Vincent’s declaration is offered to provide context. Otherwise 
sustained. 

Paragraph 23 – overruled to the extent declarant is offering this statement based on 
his personal knowledge.  

 
Declaration of David Birka-White  

Paragraph 3 – sustained.  
Paragraph 4 – sustained. 
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11.  TIME:  9:00   CASE#: MSL17-01346 
CASE NAME: LVNV VS. MORGAN 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY LVNV FUNDING LLC 
* TENTATIVE RULING: * 
 
Plaintiff moves for judgment on the pleadings based on the matters deemed admitted on 

October 23, 2017 by the Court, based on defendant’s failure to respond to requests for 

admission.  The requests for admission were served on defendant before defendant appeared.  

(See C.C.P. § 2033.020(b) [“A plaintiff may make requests for admission  by a party without 

leave of court at any time that is 10 days after the service of the summons on, or appearance 

by, that party, whichever occurs first.”].)  Defendant still has not appeared, and therefore has 

filed no answer.  C.C.P. section 438(c)(1)(A), provides, however, that a plaintiff’s motion for 

judgment on the pleadings must be based on the claim that “the answer does not state facts 

sufficient to constitute a defense to the complaint.”  Thus, it does not appear that the motion can 

be granted.  Plaintiff should proceed by way of an application for default and default judgment. 

 

  

12.  TIME:  9:05   CASE#: MSP11-00677 
CASE NAME: MATTER OF THE FRYE LIVING TRUST 
HEARING ON MOTION FOR MODIFICATION OF JUDGMENT 
FILED BY KEVIN L. FRYE 
* TENTATIVE RULING: * 
 
Hearing required.  As of this date, the parties have not provided any new information addressing 
the issues discussed at the hearing on December 4, 2017. 

 

ADD-ON 

13.  TIME:  9:06   CASE#: MSN16-0686 
CASE NAME: KAREN MENG VS. JENNIFER KENT 
HEARING ON PETITION FOR WRIT OF ORDINARY & ADMINISTRATIVE MANDATE 
FILED BY KAREN MENG 
* TENTATIVE RULING: * 
 
By way of a motion filed October 23, 2017 (the “Motion”), petitioner Karen Meng (“Meng”) 
asks the Court to grant a writ of ordinary and administrative mandate. The Motion is 
opposed by respondents Jennifer Kent (in her capacity as the director of the California 
Department of Health Care Services) and the California Department of Health Care Services 
(collectively, “Department”). 

The Motion concerns the provision of what the parties call Non-Emergency Medical 
Transport. The Court adopts the parties’ shorthand and refers to this as “NEMT.” Succinctly, 
Meng contends that the Department failed to provide NEMT as required by law; the 
Department disagrees. 
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Brief Factual Background 

The facts surrounding Meng’s receipt of NEMT seem to be largely undisputed. 

Meng says that from 2011 through 2014, she “routinely used Medi-Cal covered NEMT.” (Motion 
2:9.) However, from “early 2015 to mid-2017 she was not able to find NEMT providers who 
[would] take her from her home to her medical appointments and back with any sort of 
regularity.” (Id. 2:10-12.) Her inability to find NEMT providers was despite contacting “over thirty 
separate providers in search of Medi-Cal covered NEMT.” (Id. 6:3-5.) 

In June 2017, the Department provided her a referral for an NEMT provider, but that provider 
only would transport her on Tuesdays and Thursdays, which was not sufficient to meet her 
needs. (Id. 2:14-19.) Thereafter, in September 2017, the Department secured a provider to 
provide NEMT Monday through Friday. (Reply 6:19-21.) However, Meng argues that this is not 
acceptable because it is a special arrangement, applicable only to her, and only as a result of 
this litigation. (Motion 9:1-9.) 

Meng contends that the Department does not “monitor whether beneficiaries who need NEMT 
can actually obtain NEMT,” and does not “take any steps to ensure NEMT is available to 
beneficiaries who cannot locate a provider on their own.” (Motion 2:25-28.) 

In opposition, the Department says that it has “never failed to authorize properly submitted 
requests for NEMT” for Meng. (Opp. 5:5.) The Department also notes that it “cannot and does 
not require any particular provider who participates in Medi-Cal to agree to provide services to 
any particular Medi-Cal beneficiary.” (Opp. 8:15-16; Mollow Dec. ¶ 12.) The Department says 
that other than Meng, it is not aware of any Medi-Cal beneficiaries in Contra Costa County 
encountering difficulties with accessing NEMT. (Opp. 8:27-9:1; Mollow Dec. ¶ 14.) The Court 
notes that there is no evidence before it that would suggest that anyone other than Meng is 
having difficulty accessing NEMT in Contra Costa County. 

As for what it does to connect NEMT providers with beneficiaries who require NEMT and cannot 
find it, the Department says “in the event questions about NEMT benefits arise … Medi-Cal 
beneficiaries and health care providers are instructed to contact the DHCS San Diego Field 
Office.” (Opp. 8:21-24.) Staff at the Department’s San Diego field office “have specialized 
knowledge as to NEMT, and they regularly offer assistance.” (Opp. 8:24-25; Mollow Dec. ¶ 13.) 

Brief Procedural History 

On April 3, 2015, Meng requested a State Fair Hearing concerning what she called “the 
constructive denial” of NEMT. On April 16, 2015 she requested, and thereafter was granted, an 
expedited hearing. (Administrative Record (“AR”) 003.) 

On May 19, 2015, Administrative Law Judge Jamison convened a hearing. Both the Department 
(through Nurse Evaluator II Teresita Celestial) and Meng (both personally and through her 
attorney) appeared at the hearing. (AR 073.) Each side presented evidence and responded to 
questions from Judge Jamison, and the matter was taken under submission. 

By a June 2015 written decision, Judge Jamison dismissed the claim. She found that because 
Meng had been transported from Stanford Medical Center to her home in August 2014, and that 
particular instance of NEMT was the sole item at issue, no adverse action had been taken 
against Meng by the Department. (AR 068.) Judge Jamison noted that Meng “asserted that 
[Meng] requested a hearing over the constructive denial of the NEMT benefit,” but declined to 
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grant any relief on that basis, noting that all NEMT requests require prior medical authorization. 
(Id.) The decision suggested that Meng could seek relief if the Department denied specific 
NEMT requests in the future. (Id.)  

On April 20, 2016, Meng filed the instant writ petition, seeking relief related to NEMT. On 
November 18, 2016, the Department filed its answer to the writ petition. Meng chose to present 
her request for relief by noticed motion. She filed her motion for writ relief on October 23, 2017. 
On November 20, 2017, the Department opposed. Meng filed a reply brief on December 4, 
2017. The Court permitted the Department to file a sur-reply on December 12, 2017. 

Legal Standard Applicable to Ordinary and Administrative Mandate 

Ordinary Mandate 

Ordinary Mandate is governed by Code of Civil Procedure (“CCP”) section 1085, which provides 
in relevant part: 

A writ of mandate may be issued by any court to any inferior tribunal, corporation, 
board, or person, to compel the performance of an act which the law specially 
enjoins, as a duty resulting from an office, trust, or station, or to compel the 
admission of a party to the use and enjoyment of a right or office to which the 
party is entitled, and from which the party is unlawfully precluded by that inferior 
tribunal, corporation, board, or person. 

To be eligible for relief under section 1085, Meng must have a beneficial interest in the outcome 
of these proceedings. See CCP section 1086. Relief under section 1085 exists to compel the 
performance of a clear, present, and ministerial duty where the petitioner has a beneficial right 
to the performance of that duty. Galzinski v. Somers (2016) 2 Cal.App.5th 1164, 1170. Relief 
under section 1085 also can lie when a nonjudicial body or entity has a clear duty to exercise 
discretion, but refuses to do so. California Highway Patrol v. WCAB (2016) 248 Cal.App.4th 349, 
370. 

Administrative Mandate 

Administrative Mandate is governed by CCP section 1094.5. Under section 1094.5, the scope of 
the Court’s review is limited to determining if the administrative law judge (1) proceeded without 
or in excess of proper jurisdiction; (2) did not afford Meng a fair hearing; and/or (3) prejudicially 
abused discretion. E.g., Pirouzian v. Super. Ct. (2016) 1 Cal.App.5th 438, 446-447. 

Analysis 

Relief Sought by Meng 

In her reply papers, Meng identifies the relief she actually seeks. She says she wants the 
following: 

(1) An order under CCP section 1094.5 overturning the June 30, 2015 State Fair Hearing 
decision and finding that there is jurisdiction to review the review Respondents’ provision 
of NEMT; and 

(2) An order pursuant to CCP section 1085 requiring that Respondents provide oversight 
necessary to ensure that beneficiaries have meaningful access to NEMT, including by 
providing beneficiaries with information about how to access NEMT services and how to 
seek the Department’s assistance in accessing such services, and by maintaining an 
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accurate list of NEMT providers that are actually available to transport beneficiaries 
between their homes and medical appointments. 

(Reply 10:4-12; see also Motion 1:5-11.) 

The Court will focus its analysis on this requested relief. 

Law Governing NEMT 

Welfare & Institutions Code section 14132(i) provides that medical transportation is a covered 
benefit under Medi-Cal. 22 CCR sections 51151.7 and 51323 further elucidate the contours of 
that benefit, for present purposes.  

Section 51151.7 defines NEMT as “transportation by ambulance, litter van and wheelchair van 
of [persons] whose medical conditions require medical transportation services but do not require 
emergency services or equipment during transport.”  

Section 51323(a)(3) says that wheelchair van services are covered when the patient’s medical 
and physical condition renders her incapable of sitting in a different form of transportation for the 
necessary time period, or requires that she be transported in a wheelchair. That section appears 
applicable here. 

There does not appear to be any dispute between the parties that Medi-Cal ought to cover 
NEMT services for Meng. The Department concedes that NEMT, subject to utilization controls, 
is a Medi-Cal benefit. (Opp. 6:26.) Further, the Department says that it has approved thousands 
of TARs for NEMT benefits over the past three years. (Opp. 9:3-6.) No party has suggested or 
argued that Meng is not a Medi-Cal beneficiary; indeed, Meng presently is receiving Medi-Cal 
covered NEMT. 

Under 42 USC section 1396a(a)(8), Medi-Cal covered assistance “shall be furnished with 
reasonable promptness to all eligible individuals.” Welfare & Institutions Code section 10000 
generally provides that “aid shall be administered and services provided promptly and 
humanely.” Section 10500 says that “[e]very person administering aid under any public 
assistance program … shall endeavor at all times to perform his duties in such a manner as to 
secure for every person the amount of aid to which he is entitled.” 

The Department argues that the delivery of NEMT is not a ministerial duty. That is, according to 
the Department, the delivery of NEMT involves the exercise of discretion. See, e.g., Glickman v. 
Glasner (1964) 230 Cal.App.2d 120, 125. The Department correctly observes that “mandamus 
does not lie to compel the exercise of discretion in a particular way.” Pich v. Lightbourne (2013) 
221 Cal.App.4th 480, 492. The Department says that all it is required to do is: 

1) process and approve medically necessary requests for NEMT; 

2) provide information about NEMT benefits to the public; 

3) and assist Medi-Cal beneficiaries with NEMT-related issues as they arise, as much as 
practicable. 

(Opp. 15:27-16:3.) 

The Court notes very carefully a critical distinction here. The decision of whether to provide 
NEMT to qualified beneficiaries does not involve the exercise of any discretion. It is a ministerial 
duty. By contrast, the manner in which the Department provides NEMT to qualified beneficiaries 
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does involve the exercise of discretion.  

NEMT is a covered benefit under Medi-Cal. The Department is required by law to secure for 
Meng the amount of NEMT to which she is entitled. The Department has not cited any authority 
that would compel the conclusion that it may exercise any discretion concerning the delivery of 
NEMT, provided the requirements of the relevant regulations are met. In other words, if a person 
qualifies for NEMT, the Department must secure NEMT for that person. The Court does not 
read the parties’ briefs to say that there is a dispute on that point. But it is equally true that the 
law does not compel the Department to secure NEMT for Meng in any particular way. 

Returning to the case before the Court, the dispute appears to be (i) whether Meng was denied 
NEMT; (ii) what role (if any) the Department’s policies or procedures played in any such denial; 
(iii) whether the Department’s policies or procedures make it so Meng or other Medi-Cal 
beneficiaries cannot access NEMT to which they are otherwise entitled; and (iv) what the 
appropriate remedy (if any) is. 

Meng’s Standing to Seek Relief 

The Department appears to argue that Meng has no standing to seek relief. Meng concedes 
that she presently has access to adequate NEMT. (Reply 6:19-21; 8:25-26; Motion 9:8-9.) 
However, she says that she nonetheless may seek relief, as any citizen has a beneficial interest 
in seeing an agency such as the Department comply with the law. The Court agrees with Meng 
on this point. Put simply, Meng “need not show that [she] has any legal or special interest in the 
result, since it is sufficient that [she] is interested as a citizen in having the laws executed and 
the duty in question enforced.” Timmons v. McMahon (1991) 235 Cal.App.3d 512, 518 (citation 
and quotation marks omitted). The Court concludes that Meng has a beneficial interest in this 
matter, and may pursue relief under cases like Timmons and Green v. Obledo (1981) 29 Cal.3d 
126, 144. 

Administrative Proceeding 

The Court has reviewed the AR as it pertains to the hearing conducted in this matter. 

As set forth above, the administrative law judge found that the hearing request related to a 
specific service request (i.e., transport from Stanford Medical Center to Meng’s home on August 
21, 2014). The administrative law judge further found that specific service had been provided, 
and accordingly dismissed the claim. (AR 068.)  

Meng does not seem to contend that Judge Jamison proceeded without jurisdiction, or 
exceeded the scope of permissible jurisdiction. Likewise, Meng does not appear to argue that 
she was not afforded a fair hearing. It appears that Meng wants the Court to find that Judge 
Jamison engaged in an abuse of discretion by dismissing her claim without finding a 
constructive denial of NEMT and then crafting a remedy for that constructive denial.  

The problem with this argument is that the specific relief Meng requested from the administrative 
law judge has already been provided by the Department. In her position statement provided in 
advance of the hearing, Meng asked for the following relief: 

For the foregoing reasons, [Meng] respectfully requests the Department of Health 
Care Services furnish [Meng] with a transportation provider who will provide the 
[sic] non-emergency medical transportation services to and from her medical 
appointments as she fully qualifies for such services. 
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(AR 010.) 

But it is undisputed that the Department now has furnished Meng with a provider, and that she is 
receiving the NEMT she requires. The Court is unsure what relief it would grant in this regard. 

Further, Judge Jamison correctly observed that all NEMT requests require prior medical 
approval, and it is undisputed that the Department has not denied any properly-submitted TARs 
related to services rendered to Meng. Thus, it is difficult to see how any conduct of the 
Department caused any constructive denial of NEMT. Meng’s only argument in that regard 
seems to be that the Department fails to pay rates sufficient to induce providers to perform 
NEMT under 42 USC section 1396(a)(30)(A). (AR 010.) But aside from that unsupported 
argument, there was no evidence presented to Judge Jamison (or to the Court now) on that 
point. For example, how are rates for Medi-Cal covered NEMT to be calculated under the law? 
What rates was the Department paying for Medi-Cal covered NEMT? Are those rates insufficient 
under whatever rubric is to be used to compute the relevant rates? Were the rates the sole 
cause of Meng’s inability to locate NEMT providers, or were there other factors? That evidence 
was not before Judge Jamison, and it is not before the Court now. 

Further, there is no evidence before the Court that the Department has changed its rate 
structure for Medi-Cal covered NEMT, and Meng is now receiving NEMT. That fact further 
undermines any argument that the rates the Department was paying was the causal factor in 
Meng’s inability to locate NEMT. 

The Court declines to conclude that Judge Jamison abused her discretion. 

Policies & Procedures 

As set forth above, Meng contends that the Department has “no policies or procedures to 
ensure that an adequate number of NEMT providers are available in Contra Costa County.” 
(Motion 9:12-13.) For example, Meng says that the Department does “not have any method by 
which beneficiaries can report problems with NEMT access or obtain assistance in securing 
NEMT.” (Motion 9:27-28.) 

In response, the Department argues that “in the event questions about NEMT benefits arise … 
Medi-Cal beneficiaries and health care providers are instructed to contact the DHCS San Diego 
Field Office.” (Opp. 8:21-24.) Staff at the Department’s San Diego field office “have specialized 
knowledge as to NEMT, and they regularly offer assistance.” (Opp. 8:24-25; Mollow Dec. ¶ 13.) 

Meng concedes that the Department “undertook significant efforts to find Ms. Meng a NEMT 
provider … contact[ing] at least twenty-four NEMT companies on behalf of [Meng].” (Motion 
9:19-21.) 

As stated above, the Court finds that the Department has a clear, present, and ministerial duty 
to provide access to NEMT. It is not in dispute that Meng currently has access to NEMT. It also 
appears not to be in dispute that Meng went for some time without access to NEMT. From the 
record, the conclusion the Court draws is that once what the parties call “the San Diego field 
office” became involved, the situation was resolved quickly. 

It appears, then, that the Department has a resource that would be helpful to both beneficiaries 
and providers in securing access to NEMT (namely, the San Diego field office), but that locating 
and accessing that resource proved exceedingly difficult in this case, despite what appears to 
have been a diligent effort by Meng, her social workers, and her attorneys. (E.g., AR 056, ¶ 11.) 
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The Department has offered no evidence concerning how a beneficiary like Meng or her 
caregivers would discover that the San Diego field office was the appropriate resource for 
NEMT-related issues, and the record discloses that it was very difficult to make that discovery. 

Disposition 

The evidence before the Court compels a finding that the Department has established a 
resource to provide ample assistance to beneficiaries needing NEMT-related help. Meng now 
has sufficient NEMT, and Meng concedes that the Department went to extraordinary lengths to 
ensure that outcome. However, it should not have been so difficult for Meng to discover the 
existence of the San Diego field office as a resource to assist her in locating NEMT. 

As alluded to above, it is true that mandamus does not lie to compel the Department to exercise 
its discretion in any particular way. But the Department does not have discretion to not deliver 
NEMT to otherwise qualified beneficiaries. The Department’s discretion does not extend to 
adopting policies or procedures that deny NEMT to qualified beneficiaries, or conducting itself in 
a manner that denies NEMT to qualified beneficiaries. The record demonstrates that happened 
here, in a limited way. Meng is an otherwise qualified beneficiary, and she did not have access 
to NEMT for a period of time, because she could not, despite a diligent effort, locate the 
appropriate Department resource (i.e., the San Diego field office) to connect her to NEMT 
providers. A benefit (like NEMT) is no benefit at all if the means to obtain that benefit is hidden 
from beneficiaries. 

The Court finds that the Department had a duty to exercise its discretion such that the existence 
of the San Diego field office as a resource to connect willing NEMT providers with beneficiaries 
in need of that service would be known to relevant parties upon a reasonable effort; including 
beneficiaries, and, among others, their caregivers, social workers, and attorneys, as well as 
NEMT providers. The evidence before the Court demonstrates that the San Diego field office is 
a crucial component in resolving NEMT-related issues. The Court applauds the Department for 
establishing such a resource, but to be effective, it must be known and easily accessible.  

The Court cannot compel the Department to exercise its discretion in any particular manner, or 
substitute its judgment for the Department’s judgment as to how best to ensure that 
beneficiaries discover the existence of, and are afforded access to, the San Diego field office to 
solve their NEMT issues in the future. E.g., Calfornia Assn. of Med. Prods. Suppliers v. Maxwell-
Jolly (2011) 199 Cal.App.4th 286, 302. Accordingly, the Court grants the Motion and issues a 
writ that requires the Department to exercise its discretion to better publicize the existence of the 
San Diego field office as a resource for securing Medi-Cal covered NEMT. The Court leaves it to 
the Department to do so in the manner it sees fit. 

In all other respects, the writ is denied. 

The Court makes the writ returnable on April 27, 2018. At that time, the parties shall appear (by 
CourtCall if they wish) and confirm compliance with the above. 
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 14.  TIME:  9:06   CASE#: MSN16-0686 
CASE NAME: KAREN MENG VS. JENNIFER KENT 
HEARING ON PETITION FOR WRIT OF MANDATE 
FILED BY KAREN MENG 
* TENTATIVE RULING: * 
 
See Line 13. 

 

 

 
 


